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On Jaruary 20, 1925, o permit was issusd on Applicericn 3210 al-
; lowing the permittee to approzriate for agricultural purposes ld.ld cubic
feet per second direct diversion from the walers of the Jacroiente Ziver
throughout tne eniire year witn the understanding tnat diversions welsr tne
permit together with those uuder existing rionts cof permiitee should not
exceed the reie of one cubic foot ver second contimuous Tlow To eignly screg
of irrigated lend cevatad e crops other thsn rice, ard taat wisre the waelsr

was to pe used for the lrrigefion of rize tos divsresiong would ot sxoued

one cubic foat oer second continusus fiow to Uoryy moepeg of




should not exceed the rate of one cubic footl per second to fifty mcres of

irrigeted lmnd; provided however thsi in cage of rotation the eculvalent
of guch continuous flow allowance for eny thirty day pericd might be di-

verted in g shorter time if there was no interference with olher vested

‘rights,

gal purns by meeans of which the welsr wes Lo Iu

legated in Sectionz 19, 11, 12, 14 end 15, T 156 W, B2 1 W, .LD.32B. & .. Iy
the terms of the permit construction work wes to begin on or before June 1,
1925, thereafter 1o be prosecuted with ressonsbie diligence and 10 be com-
pleted on or before Kovember 1, 1920 and complete beneficial use of ihe
water was to be made on or Tbefore June 1, 19&&.

On or evout Liay 19, 19&5, Iir. R 8. Lsughiin of the law rirs of
Treadwell, Van Fleet and Laughlin reguested an exiension of $ime within

whicn to commence construcstion workx undsr tas permit on tne grounis thaet a
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On ¥Vay 24, 1926 Mr. R. S. Laughlin called s% the office of the
Division of Water Rishtis and after explaining in saue detail'the; reason
for filing the applicatiqn and why no construction work had so far resulted,
prresented 2 request for e further extension of one year within which to
commence said construction.

Under date of Xay 26, 1526, & further extension of time was al-
lowed the permittee to June 1, 1927 wiithin which 10 commence the coigtruc-
tioen work under the permit.

In the letter of fransmaittal which accompanied the order of ex-
tension the vermittee was informed that while it wes the policy of this of-
fice not to allow two such extensions in the absence of wuusual reasouns
therefor, after considerstion of all the factors ipvolved including the
date specified in the originsl permit for completion of construction and
completion of use, the requested extension had been granted. The permittee
was further sdvised that no further extension in order to commence construc—
tion work could be allowed on this permit and that, if st the ewpiration of
the extended time the permittee had rot commenced construction woerk the ap-
plication and permit could be superseded by & new filing, or it coulc bve
sllowed to naintsin its status aswaiting the regular field inspecilon and
subsequeﬁt action by the Division.

On June 15, 1927 permittee's representstive agaih called at the
of fices of the Division and very urgently pleeded for a furiher exiension
of time %o comsence urging the pendensy of a decision by the Juprene Doart
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On June 2], 1927 a formal petition was presented by permitiee
through her attornsys requesting a further extension of time within which
to commence construction work under the permit.
The petition sét forth the fact that the lends which were to be
suppiied with waier were owned by the permitiee and were sll riparian to
the Saeramento River and were therefore entitled to the use of the water
epplied for by virtue of their riperian location unless such right had
been 103t by resson of legislative ensciments dealing with rights of ri-
parian owners %o waier on their riparian lands.
Permittee further stated that the effect and validity of such
enactments had never been finalily determined by the courts and, pending
such decisions, it was impossible for the permittee to know the extent
and character of her rights; that there were cases then rending tefore
the courts in which the questionz had been presented and in which a ruling i
' |
thereon might bte secured. |
The petition also set up the fact that it was the permittes'’s
intention to subdivide and ssil ner lands and the irrigstion systen pro=- ' ‘
posed was planned with that idea in view, but becsuse of the present situa- ‘
tion in regard to the ssle of lanas in $het loczlity, and becsuse of the
large amount of irrigated land tuen availavle for develeopuent in that
vicinity, it was both inexpedient and uneconomic to immadiately proceed
with the construction of the proposed works but that such acticn would be
forced on ihe peraittes by 2 refusal tc exbend the tise therefor until it
wes resscnsdly pousible for her to determine whnethe
questionsble statuz of her water rigits forced ner to depend entiraly upon

appropriated water and that the refusal to grant the requested exiension

.




of time would unjustly throw the burden upon the permittee of determining
complicated and guestionable legsl points prior ito their finsl adjudics-
tion by the proper courts, and wouid force her either t0 prejudice her
rights under the applicetion filed or t¢ make use of waters prior to the
time they might be used to the dbest iﬁterests of horself and the state aund
would cause her wnanscessary lose and hardship.

It was concluded that an extension to commence construction work
in this particular case would be tantamount to an etiempt to reserve &
priority to permitiee tovenable her to determine whether ithe proposed ap-
propriation was desirable end, if so, to =wait some furiher date when ex-
transous conditions made consummation of use profitshle. Hence under date
of Migust 3, 1927 the permittes was advised that ncthing had been found
either in the petition or in the verbal representations made by ilr. Laughlin
which would enable this office to allow the extension reguested and, there-
fore, good csuge not having been shown, the petition for an extension of

time to begin construction work under Application 3310, Fermit 1880 was

denied.

Thereafter & hearing was set in accordance with Section <0 of ihe
water Commission Act (Chap. £36 Stat. 1913) of which the ?ermittee was duly
notified.

At the heering the attorney for the perinittee presented no oral
testimony or evidence and in lieu thereof he was alloved =2 éeriod of ten
deys within which to make_whatever further shewlng he might desire.

Under date of November 1, 197 this office was infermed that the

attorneys for tne pencittee had decidsd to riie ne further brief in the

matier,




PERITTES'S POSITICH STATED

It eppears that permittee is & riparian owrner and as such prefers to
stand upon her riparian rights and does not desire to maxe any beneficisl use
until some indeterminate future time. It further sppesrs that permittee is
doubtful of the efficecy of her ripariesn rights by virtue of Section 11 of the
¥ater Commission Act wherein it is provided as follows:

PIf any vortion of the wafers of any stream shall not be
put to a useful or teneficial surncse to or upon lards riparian
to such strean for sny contimuous period of %a2n ccounzeculive yesrs
after the pasgseze of this sct, zuch nonapoiicetion shell be dsemed
o be conclusive presumpiion that <the uss of such portions of the
waters of such stresm is not needsed upon ssid riparisn lands for
any useful or beneficiel purpose; and sush poriion of ithe waters
of any stream so nonappiled, unless etherwise appropristed for 2
ugseful and beneficial purpcese ig hereby declarad to be in the use
of the state and subjsct to sppropriation in eccordence with the
provisions of this act; * » % "

Hence in 1923 permittee filed an spplication to appropriate, nct be-
cause she desirsd to proceed and use water but because she desired to initizte
&n appropriative priority to fall back upen in the event ii should be held that
she had no riparian right which could be exercised. The purpose in filing this
application is admitied to be thst of initiating an appropriative rriority which
would be allowed to feil in the event that Section 11 should be heid Invslid,
Only in the event that Section 11 shoculd be held valid did appiicant contemplate
the possibility of perfecticn of a right under her sarpiication.

The question then sppears to be whether an eppliicent is entitled to
have an spplication and permit indefinitely msintained by this office without
any work being done thereunder and amay receive extensions from timz $2 tlume
until scme one else procures a fiusl ceteruinsiion upon tae constituticonality
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of & gtatute, in accordanse with wnich deteraination &pl.idant ooy Or ooy ned

sbandon the application.




LITIGARICH AS AN EICUSE

Applicant spparently urges thet pending litigstion iz an excuse
and that a failure to construct may be excused on account of litigation.

Thers are-cases wiierein litigation hes afforded sn ezcuse for de-
lays in the consummation of an,appropfi&tive right but none have been found
by us or c¢ited by applicant wnich would be applicable ito such & tase ss the

present,

In re Water Rights in (ra® Treek sad ¥oses Lake, (Wash.] &35 Pac. 37,

41, 42 involved & statutory sdjudicstion of water righits under tne ¥Washington
Fater Code. The cleim of appropriation of Ham, Yeersley end Ryrie was chal-
lenzed upon the ground that work was not commenced within the period provided
by law, The excuse for not commencing work was based upon the pendency of con~
demnation proceedings which were egsential $0 obtain the site for the dan to
be erected. As soon as & final determination of thisz suit was obtained the
cisimants started work. Thereupon copponents initiated s water code adjudica-
tion proceeding and also started an action to enjoin the tuilding of the dam,
In view of the above litigation the court held that the righis of
Hem, Yearsley snd Fyrie were in good standing despite the long deley in coa-
mencing work and despite the disceniinuance of work vending the further litiga-
tion which ensued after commencement of work.
The statute invelved in this case provided thet in case the appro-
priation is made for the purpose of storage, the appropriator must within
three months after notice is posted, commence constriation of works and thal
the work must be done dilizently snd prosecuted to sonpletion wnless dglsyes

by the elements. Seic the court:
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"Respondents urge that delsys in tine actusl work cccasioned
by litigation, especially if waged with ine adverse laimanx st
ve excused. It seeme to ue toat neithsr position is wnolly Porrect.
The first is %co narrow; the second ico drosd. F °

1 * o
& site for an impounding ¢sm or inteke by en sppropriato
own such & site is Jjust as mweh mabtier incident to ihe €
which the duwm or intake is an esssutial es is the asiusal 5
of the dam or imfake., It would be simply idle to confer, ws OUr sia%-
ute dces confer, upon the owney of neariparian lands the right to con-

demn for suck purpose if the $ime necessarily cor he condemna-

tion must be entered in red h er of diligence ano thus defesat

his right of priority by relation, which Whe ua*u sy & woaole ¥aS |
intended to give., * * # * * * = It follows that the proseccution or the |
condemnation procesdings is s necassary usri of thﬁ pro:ecutiea af the

work to completion in ordsr to eunable razpongsnt 1o VA
of relation. It follows further that, if rospondsnt Las prasacated the
condemnstion for its dan site, *diligesntly snd continuousiy?, “the time
g0 conswaed must Le congidered &% enm :io"ﬂw in coassyuction work. In
the nature of the oase, it is time just #s necessary %0 the Work of im-
pounding and diversion as is the tine necessary for the sctusl physiseal
construction of the dem., The condennation suit, therefore, is rot
matter of excuse Trom the serfcrmmnce of the work, out is itgelfl natier
of performance., * * * * 8¢ long as the condemnation suit is prosecutsad
with reasonable diligence, then, however lorg 1t may ime to complete
the condemnation, the riznts of the parties to the waler st be
measured &s of the date wnen the vonaemnﬁr posted mnd filed nis notice
of sppropriation, else %the dostrine ol reiation can nsver exist where
condepmpation 1s nscasaary.

';‘.i
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"In view of all this llﬁlgdul a, it cannot be ssid that DZam
Yearsiey & Eyrie have not &t all
prosecute tc cempletion tae work
goot, The question of diligence
work is to be answesred, naving in
countered in the congstruction, as
which are placed in the wey and
foot title to tie water wiidon iz
here snow:i, we cannct say that U
by failure t¢ comply with sections

In De Wolfskill v. Smith, & Cal. App. 175, 18%, the court saids

"he gourt firds Ih

w1th1n gixty deys afte 58

itil enjoined the

ber 10, 1%lg, :
fenced the land end

ing cepped the walls end snloined zppsiland




land to complete the ditch, by means of wnich she sought to divers
the water to the place of intended use, respondenis are in no posi-~
tion to assert that appel¢aﬁn had failed to prosecute the worx with
diligence and becoae an actusl appraprldtor,

It is interesting tc note that Civil Code Section 1416 was smended in
1907 to provide that condemnation proceedings necessary to acquire water rights
from adverse riparian cwners or sites for dams o7 power planiy would excuse com=
mencement of construction until after finsl judgment snd likewize made aciions
to determine conflicting clains io the water sought sn excuse. As amended in
léll, these provisicns were omitted from tunis section. Of this provision it is
seid in 1 Wiel 416 ({3rd Ed.):

"he California Iegislisturs in 1307 enacied in a somewhal
smbiguous arzanduent to the code that if the proposed appropristion
will conflict with existing righte, the epproprisior must within
sixty days after posting notice, bring suit to have those rights
settled, or to condemn thew urder the power of eminent domain, and
thet he shall have sixty days sfter final Judgeent in which to pro-
ceed with the comstruction work., A somewhat similsr provieion ap-
pears in the Jontena Act of ithe sawe year., This new California pro-
vision wes probatly intended to favor new appropriaiors in czse of de-
isy due to litigation; but it would probebly hiucer tnem by forsing sush
litigation upon thenm whensver a possible confliics eppears. The Honvana
act seems aimed expressly at the latter result, rather than the Iormer;
that is, tc favor existing ovrers by mexing new eppropriastions more
aifficul%, raiper tnan to favor new approprisiors by eu sxtsnsica of
$ime. In 1911 the CTslifornis seciion wes arended, dropping the sibove
provision,™

As amended in 1911, Ssction 1418 of tue Zivil Code extended time to axny
city and county and incorporated cities snd towns to make surveys and issue dOncs.
Delay nrecessary o securing & federal right of way is excussble under

Section 14%% of the Civil fcde. (¥Wishon v. Slobe Lisht & Powsr Co., 158 Cal,

137; Inso Cons. Jator 9o. v, Jess, 181 Cal. E1%),
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tuted & water code adjndicsiion zrocedure under the Orszgon Statute. Tone Silvies
River Irrigation Souwpany bad filed notice and commenced censtrustion work pricr

%o the passage of the (regon Water code in 1909 end in that year a sull wag ingti-
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tuted with the result that the compeny was enjoined send prohibited from pur-

“

suing further work upon its project and work was further rendered impracticable

by virtue of the pendency of the adjudicstion proceedings in this case. Tne
litigation nmentioned was Lheld tc rnave delsyed the project and it was decreed
that further time should be mllowed to commence and alsd o complete.

It is obvious from the foregoing thet wherein litigation has excused
construction work, it has been wherein the litigation has interposed a legal pro-
hibition upon that work or winerein the limits of various rights in conflict have
beenrin process of definition. Also, it is evident that proceedings of & legal
nature t0 secure necessary easements and rights to enable construction work with-
out trespass have been deemed an excuse Ior delay.

Tne situstion presented in the instant case is in striking conirast,

Therein there is no legal impediuent whatsoever to the commencement of work.
The permit to construct and use has been granted, -rights of sccess are ownad by
permittee, permitiee has not been enjoined, permitiee’s right €0 proceed hes 1n0%
been challenged in any pending litigation. Permittee is free to prcceed at axny
moment.

But permittee insists that her ripsrisn rights are of doubiful status
due to the provision of Secticn 1l of the Water Commission Act, quoted supra,
and that litigation which may decide as to the validity of this provision and
her riparian rights or cast enlighien-zent thereupon is now pending and that on
account of this litigation, an extension to comaenss should be granted.

Wwe fully appreciste thai the convenience of pernitise would bte servad
by further extensions of time that permitiee mizht betisr determine whether to
proceed or not with the comsummsiion of an sppreoriative water righit. However,
the water Comuission Act certaidly coes not contemplaie that o pemitiee may To-

serve & priority indefinitely ard be given repeated extensions ¢f time to deter-

10~




mine whether the consumnation of an appropristive right will bte desirable in

view of future contingencies. Alsc we desm it upnecegsary to illusirate the
obvious concept of the ¥ater Commission Act, of statutory provisions prior
therete, end of fthe decisions of the courts, woich is that an appropristor in
order to bte bona fide sund have the benefit of the do¢trine of relsticn must
diligently proceed to completion of use and is exoused only by delsys which
asctually prevent work, not bn\éﬁlays which are of the would be approprisior's
own choice.

The determination of the validity of Section 11 inscfer as riparian
rights are affected by non-use sppesars to us entirely Iinccompetent, irrelevant
and imumaterizl to the qgestion 29 10 whether an extension of time {0 commence
should be granted. Such s determinstion in the instant case willi &t mogt
serve only to sssist the permittee in determining whetiher she desires to ac-
quire an approoristive right. As well might we accept applications end issue
permits and allow them to pénd indefinitely wpon representations that they are
filed becsuse the permittee dces not kunow wheither to preoceed or not but will
at some future time detezrmine that matter. In other words can pricrities be

indefinitely withheld without comszencement of work snd until s permiitee de-

L)

cides whether to proceed or not? We think not. We foink it menifest by in-
numerable vrecedent thet it is s [undaucental pfinaiple ol tne asprozriative
doctrine, and has always been such, that s would be appropristor must contin-
wously and diligently proceed or siep aside =ud give cfhers the opportunity to

GO 50,

b}

eLn

Purthermore, the only cese which was called to csur atisaticn whe
the velidity of Sestion 11, wherein it provides ss sbove guoted, mignt be in-

volved was thet of Herminvhsmus et sl v. Zouthern Californie Zdison Jomy

]l




73 ¢al. Dec., 1 which ocase was then before the Suprems Court of the United States

on writ of certiorari dut which case has since been dismissed by the Supreme
gourt. The Suprems Court of California In its decision did not pass upon the
constitutionality of this preovision and &s t0 & somewnat kindred provision that
& riparian owner is limited to whayu he ressonably needs &8 agsinst & would be
appropristor, the couré declarsd that ihe Tacts of the csse before it were such
that the riparian owner ressorably needed the water cinizad. The situ&tién
wss that if the Supreme Court of ithe United 3tates passed upon tne validity

of this xindred provision, then by inference some sort of a guess might be in-
dulged as to what would have been the decision upon the nom~use provision had
it been in issue. If tne.dacision nad been in favor of the limitstion to rea-
sonable needsz, it mizht be guevsed thet a deciszion would have been rendered

in favoer of the non-use clsuse and if the decision had been unfavorable it
might be guessed thst & decision would have been against the velidily of ihe
non-use clesuse. However, the Supreme Court of the United States hag since
refused to further entertsin or consider the Herminghaus case and has noi
pasazed upon the questions determined bty the Supreme Court of Califeornis.

L nTI.

L bk ddieid gy
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As 8 further ground for extension of time o commencs, permitice
urges that the present situsiion as to sales in the leoecality involved and the
large smount of irrigated lends now available in the vicinity render it in-
expsdient and unsconomic for peraistiee to instsll its worxs and subdivide and

gell ity land. Such &n urgeucy appears to be in the sans cate~ory as that of

litigstion wnich afrords no bar 1o permitise’s comstruciion work. 1t ssoms

+o be in conflict with & fundawentsl dostrine of sroroprietion 1o wil,




construction work and beneficial use shall be progecuted to cempletion by con-
tinuous end diligzent endeavor in order that the tsnefits of relution Yo ihe
date of initistion shall be secursd. 4s vell mey it be contended thet the fil-
ing of an applicaticn.is the essential element in {he maintensnce of a priority,
Briefly the law does not and never Las ellowad s priority by appropriation 4o
be maintained without diligent consummation exsept as.exaused by causes sctually
pronibiting work snd does not and naver nas permitied prioritiss to be held in
ebeyence eweiting fevorsble econcaic conditions. Deparvures from the rule of
fmrediate and diligent prosecution of work except ss excused by positive legal
ﬁr phyeical prohibitions heve only been alicwed by specific statutory provi-
gions such as recently enacted by ihe legiﬁlature in the metier of 1ilings in
furtherance of s staie wide plan of water development, Chapter 286, Stats. of
1927. In general the policy of the law of appropriation is and has always been
to facilitate developments by those who are resdy and willing to lmtedisiely
proceed and utilize water and has been opposed to reservations of priorities
for contemplated utilization in the fuiture when conditions may render utiliza-
tion fessible, It has sppareutly been deemed in the public interest 1o foster
jmwediate developments and not to hinder and preveat tnem by reservations ia

' favor of developments which may or mey noi be undertaken at some indefinite
future time.

AT T o BT TN M RWOTTOUT
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A great multitude of gquotations and ¢iftstions migh? be glven but &

oy

few will serve to illustraie:
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said land, aothing further wes fone in
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end, under Section 1419 of the Civil Tode, 1= sixty
deys, so far os subseguent bona ide Tlaizmorus = i notices
were concerned. The leck of diliga:r { tnat b c L
Yelow was Justified in holding, as %

rights ever accrued under this noti
Oal. 5G4},

"On Sevhember 0, 1905, pla
gnother notice of appropristicn of
seid ereek for the sane purpose. I
notice * * % ® Thers was no yprool of
compliance with this secticn. agmc
of a survey wag introduced, but ihe

The ¢liaim under this novics ﬂj}eare
gll evenis the court was Justified

"another notice of appropriation was posited on February 10,
1908, Nothirg cppesrs o have Deen dine in parsuar i
this cleim slso must be deemed $0 nave besgn sbandongc.”

Wolfekill v. Smith, 5 Cal. App. 175, 181:

"Posting the noiice of claim 30 the water does not congti-
tute an sopropriastion. The Civil Code, i , providss that
within 60 days the claimant must : astion of the
works in wnich ne intends to divert the watsr end rusi progecuie

"

the work diligently and uninterrupdediy”.

In Fimball v. Gearhert, 12 Cal. &7, 0, 31, the following ingtructions
E] % ’ ’ ]

were approved:

"if the jury believe that the »laintiffs, with the inten-
tion to eppropriaste ihis weter, ussd ¥ cnnle alligence in fol-
lowing one step by snoinsr ulll tne a;:cﬁ was compieted, tnelr
title %o tre waier, thougn it was not zerfectied uvnitil the 4isch
was so far compieted as to convey tne water, wili yet oo T lee

tion date from tne beginnlag of the W k.
t#«**###*‘*****a\’*&*#*!*mm****
"The mere act of commencing a-iltch wiih the intention of

appropriating the water of a stream, 1z not sufficient of itsesifl
to give a rarty any exsiusive right T tne weier of sush stream.

I
their preds
ing their ¢ tcn
az tne naiure ¢
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sonably permlt, snd that they had neglectsd the work wpon it for an

unraagseonable length of time, immedistely precedins the sppropriatiom
of the water in dispute by defendsnits, the verdict should be for ihe
defendants.

"If the Jjury believe from the evidence, 3Lzt the pleintiffs
at the time they cowienced the Tuba Eiver Diter, had not the pecuniary
mesns requisite to complete the sace in s reasscasnble time, and that
they projectsed the sald work, and claimed the water in dizpute with
e full knowledge of their said pecuniary insbility 4o complete the
game within s remsonable time, thsa plaintiifs cannot urge such wank
of pecuniary means rs an excuse for noit prosecutinrg zaid work with
ressonsble diligence, end completing it within & ressunszble tine,

"If the Jury believe frouw the evidence, that the plaine
tiffs made an unressonable delay after clsiming the water in dig-
pute, anc thet during such delsy, and before the plaintiffs re=-
newed work upon their ditch, defendants in goeod faith loocated
and appropriated the waltsr in dispuie, they must find for ihe
defendan‘ts‘ LR T EFEFY T Y

1 Wiel 398 {3rd zd.):

. "#368. Object of Staiutory Provisions.--The early cusioms
out of which the law of appropriation grew were vased {as has al-

ready been discuszszed) on the principle f$het rishts on the public
domain were open to 2il, the first possessor being protected; and
thet all, mlso, should have an egusl chance. ig sald in lavada
atc. Co. v. Xidd, 37 Cal. £52 and in Union i 2 Danscers,
81 Fed. 73, itney 4id not countenance sanyone :
mangert, ban; attemnted %o gedure monoyp o;: o

posting noti <

etc. y &N

oy
It

e

later couers
for its use.

S A uov@r

struction worx often vrolon=e:d was o
» h

a2 el
borna fide and

P

LB SO0

pleticn relote: 2 uf 2 tne
others were preierrek. TALE Letnod of appronriation wes,
ander tre eariy dzcisions, subsiantially the sene sz tnat now pro-
vided for this purpose, in tae Civil Code of California. Tne pro-

visions of ithe Civil Jode of California are merely to fix tne pro-
gedure waereby a certalin deflinite vime might be estabiishad as the
date at which title should scorue by relstion,”

To allew indefinite reservations of priority is ¢ fosier monopolies
. . snd monopolies are at varience with the funiemental principles of the approprie-

tive dogtrine {& Kinney 1210, Znd Ed.)

]G



In the case of ¥Wyoming v, Colorado, 42 Sup. Ct. Eep. &l2, £87, 568

]

much work had been done and money expended between the years 1902 and 1909;
nevertheless the Supreme Court of the United States egsid:

nsline that tse ques-

"It is manifest from this historisal
tion of whether, and also how, tals pronosed aﬂﬂrnn ati
o made romained en ooven il toe oot

district was muis and
subject was at large.
all in sn inceptive and Iomu
elmosy consgtarntly in pr
whether changss ang alte;
primary conceﬂtion. It nﬁd,
fixed and Jdefinits pursoss - Lt oun s ;
&puronriat1u= dosz nos toge priovity by roiation &g ol a
to the exiztence 0f sucn a8 DUIpRoIa,.

"It no doubt is 4rue that the origlnal promoters intended
all slong to mske & large oppropriation from the Laramie by some
means, provided the reguisite capital could be ¢biained, but this
ig sn altogether inadegquate besis for applying the doctrine of rela-
tion.

“No sepmrate appropristion was effected by what was done on
the Upper ERewan Diteh. The purpese to uss it in connsciion with the
Skyline was not carried cut but zbendoned. This, as Link t=zstified,
was its 'principal! purpose., The purpose 16 nute 1t an accessory of
the large project was secondary and csntlnnent. Therefore the work
on it cannot be taken as affecting or tolling back tne pricrivy cof
that project.

*actusl weork in making t 1 wes begun a&s bew
fore shown, about tne last of U f- T it was wrose-
guted with muﬂh dilisence and in ng L ] slt WY SIUULLG
it nad been carrieq s¢ neariy I 4 3% - wpietion thoi tne

nably may be inou ; he suisv, the

sumntion reasson
propristion soon would have Hesn perd gd
propriztion saould be =goordzd & opriority AR
ter part of Ocicber, 1909, when the Work was Degun

The above quotations are desmed illustrative of the propozition that
the sppropristive doctrine dossg not tolersie reservotions of priority for th

'~

mere purpose of awaiting future comtingentles or develogmants to delernins
whetner or unot thney snall be utilized, in other words, it

s priority by relation is slloweble only wherein the initisticon of thwt pricrity

16w




has been diligently pursued by comstruction work and use of wsler or diligence
has been excused by positive legal or physical inhibvitions.

It is therefore concluded that good snd sufficient.cauae hsas not
been shown either to Jjustify an extension of time %o commence construction work

or to excuse non~compllance with the termaz of the permit under consideraticn.

e

Q

2 ¢

D

fx

}
1

A permit having heretofore been issued in spproval of Application
2310 whieh allowed tiue within wnich to comnence conatrustion work and to
complete construction work and use of waler therein proposed, it sppearing
to the Division of Water Rights that permittes had feiled to comply with
the terms and conditions of the permit, a heazring having veen held at which
permittee was afforded an opportunity to show caunse why the pernii should
not be revoked f&r failure to comply with the terms and conditicns of the
permit and the Division of Water Rights now being fully informed in the
premisess

I? IS HEEREBY ORDERED that said Permit 1980 heretofore issusd upon
Applicetion 3310 be revoked and cancelled upon the records of the Division

of Water Rignis.

Dated at Sacramento, Californisa, this third dey of Jamuary
19z8.
Ma} ,3"1./{3! L aUA
(Harold Cenxling)
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